IN THE HIGH COURT OF JUSTICE



Claim No.

ADMINISTRATIVE COURT

BETWEEN:

(The Queen on the application of)

JOHN RICHARDS 

Claimant

and

WEST SOMERSET COUNCIL

Defendant

________________________________

STATEMENT OF CLAIMANT’S 

GROUNDS FOR SEEKING JUDICIAL 

REVIEW

________________________________ 


The Parties and the Site

1.
The Claimant is the freehold owner of The Old Bank, The Esplanade, Watchet TA23 0AJ. The Claimant has a sufficient interest in the matter to which the claim relates by virtue of being the owner of the property most directly affected by the decision of the Defendant, and by virtue of being a local resident. 

2
The Defendant is the local planning authority for the town of Watchet with responsibility for determining planning applications. The Defendant is a public body and its’ decisions are amenable to review by the Court. 

3.
The Esplanade is a public thoroughfare used by members of the public for walking, sitting and enjoying the views of the harbour and sea. It is also used for vehicular access to property adjoining and situated on the Esplanade. 

4.
The Esplanade also serves an important function in respect of the harbour in that the Harbour Office is situated directly adjoining it, and it provides for the storage of safety equipment important in the event of a capsizing or drowning event. 

5.
On 26th June 2006 the Defendant wrote to the Claimant indicating that it had received a planning application (effectively from itself) for a new covered performance area on the Esplanade and inviting comments on the application within a 21-day period. By way of an email dated 2 August 2006 the Claimant made a number of objections to the proposed scheme. 


The Decision to be Judicially Reviewed

6.
By way of letter dated 2 August 2007 the Defendant confirmed that it was its intention to erect a ‘performance area’ or bandstand as part of an enhancement scheme for the Esplanade. This letter provides that “it is the council’s intention to proceed with a performance area in the location as shown on these plans”. Although no date is specifically provided for the commencement of either the scheme generally or of the performance area itself, the Claimant understands that building work is due to commence imminently and in any event on or around the week commencing 3 September 2007. 


The Development

7.
The plans of the proposed public performance area as provided by the Defendant evidence the following features:

(i)
It is to be built on land in the Council’s ownership 

(ii)
It will be a semi-enclosed structure facing out to sea in an easterly direction

(iii)
The existing ground level is to be increased from 9.10 – 9.20 AOD to a finished floor level of 9.450 AOD

(iv)
It will be 8.55m wide by 7.650m deep


(v)
The rear wall will be of a double skinned wall of rendered brick, and will be 2.725m in height from existing floor levels

(vi)
Above the rear wall it is currently intended to place a roof of modern design in off-white plastic sheeting that will have the effect of increasing the height of the structure to 4m

(vii)
The closest part of the rear wall will be 5.3m from the side elevation of the Claimant’s property, and 4m from the Claimant’s boundary.

8.
The performance area location plan is a revision of an earlier scheme. The performance area has been reduced and relocated from earlier versions. 

9.
The rear of the proposed performance area will stand directly in front of the side elevation of the Claimant’s property, which consists of a wall with four windows and a door (partly glass). 


The Grounds of Challenge

10.
The proposed performance area is ‘development’ within the meaning of section 55(1) Town & Country Planning Act 1990.

11.
The proposed performance area has not been granted express planning permission by the Defendant. 

12.
The Council relies upon Class A (a) Part 12 Schedule 2 of the General Permitted Development Order 1995 (GDPO) as conferring permitted development rights for this development. If the development does not fall within the provisions of the GDPO, it would be unlawful if commenced by the Defendant. 

13.
Class A(a) Part 12 Schedule 2 of the GDPO provides for permitted development rights for the following:


“The erection or construction and the maintenance, improvement or other alteration by a local authority or by an urban development corporation of-


(a)
any small ancillary building, works, or equipment on land belonging to or maintained by them required for the purposes of any function exercised by them on that land otherwise than as statutory undertakers.


…


The reference in Class A to any small ancillary building, works or equipment is a reference to any ancillary building, works or equipment not exceeding 4 metres in height or 200 cubic metres in capacity.”

14.
The Claimant contends that the Defendant’s reliance upon the GDPO is incorrect in law and its decision to proceed with the development is irrational. The Claimant contends that the proposed development falls outside of the relevant part of the GDPO and it cannot have been intended that the GDPO should apply to development of the type proposed.   

15.
The proposed development cannot properly be characterised as an ‘ancillary’ building but rather it will exist in its own right, and will effectively create a new function of the Esplanade that it does not currently perform, namely the provision of a permanent public performance area. 

16.
The bandstand is not required for the purposes of any function currently exercised by the Defendant on the land. 

17.
The main function of the Esplanade is to serve the harbour as a quayside and to provide a recreational area for members of the public to enjoy the views. It is not a place that either has been or is used predominately or exclusively for public performances.  

18.
Further, the decision to erect the public performance area is wholly out of character to the Watchet Conservation Area by reason of its size, location, and design. Consequently it is not in accordance with the relevant provisions of the local development plan in respect of preserving and enhancing conservation areas. 

19.
In addition to the remedies set out in the Claim Form, the Claimant seeks the following directions ancillary to this application, namely:


(1)
A disclosure order that the Defendant disclose all material upon which it based its’ opinion expressed in a letter dated 30 March 2007 that it “had formed the view that the bandstand was being provided in pursuit of the Council’s promotion of community-based and recreational activities, and that it formed an integral part of the planned environmental improvements to the Esplanade”.

(2)
A disclosure order that the Defendant disclose all material upon which the Defendant based its opinion expressed in the same letter that “it was considered that there was nothing within Part 12 which prevented permitted development rights applying to the bandstand”.


(3)
A disclosure order that the Defendant disclose all material upon which it relies to prove those functions that it exercises on or over the Esplanade which go to support its decision that the development is ‘ancillary’ within the meaning of the GDPO.

(4)
A disclosure order that the Defendant disclose all material that it claims justifies its contention that the GDPO would apply in this case. 

(5)
A disclosure order that the Defendant disclose all material considered by it at the time of the decision of 2 August 2007 in determining whether or not the development was in conflict with local plan policies with regard to protecting and enhancing conservation areas. 

20.
The Court is further invited to make just provision in relation to the costs of these proceedings. 

21.
A Witness Statement from the Claimant is served with the Claim Form and Statement of Grounds. 


22.
An application for urgent consideration is served with the Claim Form. 


Statement of Truth

The Claimant believes that the facts stated in this Statement of Grounds are true. 

Full name

Signed

Position or office held

Claimant’s solicitor (if signing on behalf of a firm or company)

Dated this     day of                   2007 

SIGNED

To the Defendant
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