IN THE HIGH COURT OF JUSTICE



Claim No.
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and

WEST SOMERSET COUNCIL

Defendant

________________________________

STATEMENT OF FACTS RELIED 

UPON BY THE CLAIMANT

________________________________ 

The facts relied upon by the Claimant are set out in detail in the Witness Statement served in support of the Claim. The following is a summary of those matters.

Background Facts

1.
On 19 August 1975 the Council designated the Watchet Conservation Area as being an area desirable to preserve and enhance. The Esplanade (and the property) falls within the Watchet Conservation Area and was included within the conservation area in recognition of its architectural and historic interest value, and value as an attractive open space with views of Watchet harbour and sea.   

2.
The Esplanade is a public thoroughfare used by members of the public for walking, sitting and enjoying the views of the harbour and sea. There are structures on the Esplanade consistent with this use, for example, seating areas, both covered and uncovered. It is also used for vehicular access to property adjoining and situated on the Esplanade. Residents use the Esplanade for the parking of their private vehicles and have done so since at least 1988. The area has been open for many years and several local bodies regularly hold events. Some of these events include the use of covered stands and organisers drive vehicles onto the Esplanade in order to load and unload goods. 

3.
The Esplanade also serves an important function in respect of the harbour in that the Harbour Office is situated directly adjoining it, and it provides for the storage of safety equipment important in the event of a capsizing or drowning event. Both the Marina operator and the Watchet Boat Owners Association enjoy rights to move boats and a crane across the Esplanade. The Ritz Amusements have rights to provide outside seating. 

4.
There are several listed buildings along the Esplanade. These include an old lifeboat station used as a library (number 11); a 250 year old building currently used as private residences (number 9a and 9b) and Esplanade House. 

5.
On 26th June 2006 the Council wrote to the Claimant indicating that it had received a planning application for a new covered performance area on the Esplanade and inviting comments on the application within a 21 day period. 

6.
Following submission of the planning application for the performance area, the Council abandoned the planning application. By virtue of the relevant part of the GDPO, a small ancillary building must not exceed 4m in height or 200 cubic metres in capacity. The Council revised its original plans by reducing the height and size of the bandstand in order to be in compliance with the size criteria of this part of the GDPO. 

7.
There is no historic record of the Esplanade being used for large-scale public performances of the type proposed. Historically and to the extent that it is possible to say, the Council’s predecessors originally purchased the Esplanade for the purpose of serving the harbour, not for providing public performances. Watchet Urban District Council, the Council’s predecessor, was created in the early twentieth century to reconstruct Watchet Harbour as a working port. Subsequently the Council bought the harbour and replaced the harbour walls. 

8.
In 1920, the Council bought the Esplanade to secure the safety of Watchet Harbour and the unloading of boats. Its primary function has always been as a thoroughfare and quayside. 

9.
Although historically there was a bandstand on the Esplanade, this was much smaller than that currently proposed, it was in a different location, and it was of a completely different design. It no longer exists. 

10.
In 2000, the Council obtained planning permission to change the harbour from a port to a marina, but the Esplanade was not included in the application site. Its use a public thoroughfare is extant and the proposed development cannot be construed as being ancillary to its function. 

11.
The Schedule of Restrictive Covenants in the Office Copy Entry in respect to the Claimant’s property) states that the Conveyance dated 3 October 1928 provides as follows:

“The Council for themselves and their successors in title…hereby covenant with the Vendor that they the Council and their successors in title…will not use the said premises or any part thereof or suffer the same to be used for carrying on there …any noisy…or offensive business of any sort nor by building or otherwise obstruct any light belonging to any building or ground adjoining or near the said premises nor do or suffer to be done on any part of the said premises any act or thing whatsoever which may be or grow to the damage disturbance or annoyance of the vendor or his successors in title or any of his or their lessees or tenants of any other parts of the Wyndham Estate”..  


The Decision

12.
By way of letter dated 2 August 2007 the Council expressed an intention to erect a ‘performance area’ or bandstand as part of an enhancement scheme for the Esplanade. This letter provides that “it is the council’s intention to proceed with a performance area in the location as shown on these plans”. Building work is due to commence imminently. 

13.
The letter referred to in paragraph 12 above included plans of the proposed development. These plans evidence the following features of the performance area:

(i)
It is to be built on land in the Council’s ownership 

(ii)
It will be a semi-enclosed structure facing out to sea in an easterly direction

(iii)
The existing ground level is to be increased from 9.10 – 9.20 AOD to a finished floor level of 9.450 AOD

(iv)
It will be 8.55m wide by 7.650m deep


(v)
The rear wall will consist of a double skinned wall of rendered brick, and will be 2.725m in height from existing floor levels

(vi)
Above the rear wall it is currently intended to place a roof of modern design in an off-white plastic sheeting that will have the effect of increasing the height of the structure to 4m

(vii)
The closest part of the rear wall will be 5.3m from the side elevation of the Claimant’s property, and 4m from the boundary.

14.
With respect to paragraph 7(vii) above, the Council has recently indicated that it may be willing to move the rear wall a further 1.2m  away from the Claimant’s property. This has not yet been confirmed in writing, and no revised plan has been served upon the Claimant. 

15.
The performance area location plan is a revision of an earlier scheme. 

16.
The rear of the proposed bandstand will stand directly in front of the side elevation of the Claimant’s property, which consists of a wall with four windows and a door (partly glass). 


The Defendant’s Legal Justification for the Decision

17.
The Defendant does not have a specific planning permission for such development.

18.
 The Council relies upon Class A (a) Part 12 of the General Permitted Development Order 1995 (GDPO) as conferring permitted development rights for this proposal.

19.
Class A (a) Part 12 of the GDPO permits the erection or construction and the maintenance, improvement or other alteration by a local authority of any small ancillary building, works or equipment on land belonging to or maintained by them required for the purposes of any function exercised by them on that land otherwise than as statutory undertakers. 

20.
The Claimant relies upon all factual matters set out above, and those set out in more detail in the Witness Statement of John Richards attached to the Claim Form. 

PAGE  
3

