IN THE TAUNTON COUNTY COURT



Claim No.

BETWEEN:

JOHN RICHARDS 

Claimant

and

WEST SOMERSET COUNCIL

Defendant

_________________________

WITNESS STATEMENT OF 

MR JOHN RICHARDS

_________________________ 

I, John Richards of The Old Bank, 4 The Esplanade, Watchet TA23 0AJ, say as follows:

Introduction

1.
I make this witness statement in support of my claim under CPR Pt. 8 against West Somerset Council (the Council).

2.
I confirm that where matters referred to in this Witness Statement are known to me directly, they are true. Where matters referred to in this Witness Statement are gleaned from reading the papers in this matter or from third parties, I confirm that they are true to the best of my knowledge and belief. 

Background Facts

3.
The parties relevant to this dispute can be identified and described as follows:

(1)
I am the am the legal owner of the freehold in the Old Bank, 4 The Esplanade, Watchet (the property) and live there as my principal residence. I have owned the property since 1993.

(2)
The Council is the relevant local planning authority. 

4.
On 19 August 1975 the Council designated the Watchet Conservation Area as being an area desirable to preserve and enhance. The Esplanade (and the property) falls within the Watchet Conservation Area and was included within the conservation area in recognition of its architectural and historic interest value, and value as an attractive open space with views of Watchet harbour and sea. I produce as Exhibit “JR1” a copy of a drawing from July 2002 from the Conservation Area Review that shows the Esplanade and the extent of the Conservation Area boundary, together with a copy of the ‘Report of the Planning Manager to the Planning Committee to be held on 24 October 2002’.   

5.
The Esplanade is a public thoroughfare used by members of the public for walking, sitting and enjoying the views of the harbour and sea. There are structures on the Esplanade consistent with this use, for example, seating areas, both covered and uncovered. It is also used for vehicular access to property adjoining and situated on the Esplanade. Residents use the Esplanade for the parking of their private vehicles and have done so since at least 1988. The area has been open for many years and several local bodies regularly hold events. Some of these events include the use of covered stands and organisers drive vehicles onto the Esplanade in order to load and unload goods. The Esplanade also serves an important function in respect of the harbour in that the Harbour Office is situated directly adjoining it, and it provides for the storage of safety equipment important in the event of a capsizing or drowning event. Both the Marina operator and the Watchet Boat Owners Association enjoy rights to move boats and a crane across the Esplanade. The Ritz Amusements have rights to provide outside seating. 

6.
There are several listed buildings along the Esplanade. These include an old lifeboat station used as a library (number 11); a 250 year old building currently used as private residences (number 9); and Esplanade House. Although not listed, my property is over 200 years old and was originally a customs house. 

7.
On 26th June 2006 the Council wrote to me indicating that it had received a planning application (essentially from itself) for a new covered performance area on the Esplanade and inviting comments on the application within a 21 day period (Exhibit JR2). By way of an email dated 2 August 2006 from Fairbrass Bowman, a consultant acting on my behalf, I made a number of objections to the proposed scheme (Exhibit JR3). In short, the objections were as follows firstly the adverse impact of the proposals on my amenity with respect to outlook, sunlight, noise, and disturbance; secondly the adverse impact of the proposals on the character and appearance of the Conservation Area; and thirdly the adverse impact of the proposals on the setting of the nearby listed building, Esplanade House. Further, I am concerned that the proposed development will severely restrict vehicle access to my garage. 

8.
By way of letter dated 2 August 2007 (Exhibit JR4) the Council has expressed an intention to erect a ‘performance area’ or bandstand as part of an enhancement scheme for the Esplanade. This letter provides that “it is the council’s intention to proceed with a performance area in the location as shown on these plans”. Although no date is specifically provided for in the latter for the commencement of either the scheme generally or of the performance area itself, I believe from a recent letter sent by the Council to the local press that building work is due to commence imminently. 

9.
I produce a copy of the plans as Exhibit JR5. From the plans the following features of the performance area are clear:

(i)
It is to be built on land in the Council’s ownership 

(ii)
It will be a semi-enclosed structure facing out to sea in an easterly direction

(iii)
The existing ground level is to be increased from 9.10 – 9.20 AOD to a finished floor level of 9.450 AOD

(iv)
It will be 8.55m wide by 7.650m deep


(v)
The rear wall will be of a double skinned wall of rendered brick, and will be 2.725m in height from existing floor levels

(vi)
Above the rear wall it is currently intended to place a roof of modern design in an off-white plastic sheeting that will have the effect of increasing the height of the structure to 4m

(vii)
The closest part of the rear wall will be 5.3m from the side elevation of my property, and 4m from my boundary.

10.
The performance area location plan is a revision of an earlier scheme. It should be noted that the performance area has been reduced and relocated from earlier versions for the reason explained below. 

11.
The rear of the proposed bandstand will stand directly in front of the side elevation of my property, which consists of a wall with four windows and a door (partly glass). I have marked out the currently proposed position of the bandstand on the ground in front of my property. I produce a photograph (Exhibit JR 6) of this which shows the size and proximity of the performance area to my property. 

12.
Clearly once erected, and being a permanent structure, it will have the effect of reducing the amount of open space on the Esplanade currently available thus removing from use an area used for occasional and temporary local events such as bouncy castles, skittle alleys, hog roasts and the like. 

The Council’s legal justification for the development. 

13.
The Council relies upon Class A (a) Part 12 of the General Permitted Development Order 1995 (GDPO) as conferring permitted development rights for this proposal. It is implicit in its’ reliance upon the GDPO that the proposed performance area constitutes ‘development’ within the meaning of the Town & Country Planning Act 1990. Furthermore, the Council accepts that it does not have a specific planning permission for such development, and that if it does not fall within the provisions of the GDPO, the development would be unlawful. 

14.
In a letter dated 30 March 2007 from Merrett & Co., solicitors acting on behalf of the Council, addressed to me (Exhibit JR7), it is stated that:

“Within the original proposals, the only component which was found to require planning permission was the bandstand. However, it was also concluded that a reduction in the scale of the bandstand would bring this part of the scheme within the dimensional limits imposed by Part 12. By this stage, the Council officers had formed the view that the bandstand was being provided in pursuit of the Council’s promotion of community-based and recreational activities, and that it formed an integral part of planned environmental improvements to the Esplanade. On this basis, it was considered that there was nothing within Part 12 which prevented permitted development rights applying to the bandstand. 

Secondly, it is worth examining the precise wording of Part 12, which refers to the provision of such buildings by local authorities for the purposes of “any function exercised by them on that land”. In my view, it would represent an unduly restrictive interpretation of Part 12 to argue that in order to benefit from permitted development rights, the use to which an ancillary building is to be put needs to accord with the exact original purpose for which the land on which it is to be constructed was acquired. Such an interpretation would also assume that such an original purpose was readily identifiable in all cases, which may be an unduly optimistic assumption on your part. I would suggest that Part 12 merely requires the construction of the building in question to be for the purposes of any function exercised by that authority. In the present case, the purpose to which the bandstand is to be put is demonstrably linked to the Council’s overall community-based and recreational objectives, and therefore the Council has-in my view entirely sensibly-concluded that Part 12 permitted development rights are indeed available.”

I produce a letter dated 19 April 2007 (Exhibit JR8) from  Fairbrass Bowman in reply to the letter from Merrett & Co. I adopt the arguments made in that letter for the purposes of this action. 

15.
Class A (a) Part 12 of the GDPO permits the erection or construction and the maintenance, improvement or other alteration by a local authority of any small ancillary building, works or equipment on land belonging to or maintained by them required for the purposes of any function exercised by them on that land otherwise than as statutory undertakers. 

16.
It is not thought that the Council relies upon Class A (b) which allows for the erection or construction and the maintenance, improvement or other alteration by a local authority of lamp standards, information kiosks, passenger shelters, public shelters and seats, telephone boxes, fire alarms, public drinking fountains, horse troughs, refuse bins or baskets, barriers for the control of people waiting to enter public service vehicles, and similar structures or works required in connection with the operation of any public service administered by them. 

17.
Following submission of the planning application for the performance area, the Council abandoned the planning application. By virtue of the relevant part of the GDPO, a small ancillary building must not exceed 4m in height or 200 cubic metres in capacity. The Council revised its original plans by reducing the height and size of the bandstand in order to be in compliance with the size criteria of this part of the GDPO, thus rendering it unnecessary to proceed with the planning application (in its view). 

The Issue Arising

18.
With these facts as the relevant background, the following question arises for consideration and in respect of which the Court is invited to determine:

Is the Council correct in its assertion that the proposed development falls within Part A(a) of Schedule 12of the GPDO? 

The Claimant’s Argument

19.
The Council’s reliance upon the GDPO is flawed. Contrary to the Council’s assertions to the contrary, the GDPO is intended to be strictly interpreted, and if there is any doubt concerning its applicability, the onus is on the Council to demonstrate that it does apply to the proposed development. In my opinion, the proposed development falls outside of the relevant part of the GDPO.  This part of the GDPO was intended to permit buildings such as sheds or tents for the storage of tools, and other such structures that are clearly ancillary in nature and which serve a wider function in respect of the land. 

20.
Any ancillary building erected under this permission must not only fall within the size tolerances of paragraph A1, but also be required for any function exercised by the local authority on the land. The bandstand cannot properly be characterised as an ‘ancillary’ building but rather it will exist in its own right, and will effectively create a new function of the Esplanade that it does not currently perform, namely the provision of a permanent public performance area. 

21.
Conversely, the development will have an adverse impact on what can be called the true function of the Esplanade. It will visually dominate the Esplanade and significantly and permanently reduce the amount of space currently available for members of the public to promenade, relax and enjoy the open spaces currently provided.  By claiming (wrongly) that permitted development rights apply to the development, the Defendant is effectively withdrawing from both myself and other local residents the right to put forward such arguments as part of a proper planning application. 

22.
It is for the Council to establish that the proposals fall within the provisions of the GDPO. It is not enough, as the Council seeks to do in its letter of 30 March, to rely upon broad and generalised notions of community-based recreation, or environmental improvements. The Council must establish that the bandstand will be required for the purposes of any function exercised by them on that land. It has failed to establish either of these conditions precedent. Consequently it would need to demonstrate, amongst other things, that the Esplanade is currently owned by the Council for the purposes of permanent public entertainment, and that the provision of a public performance area is necessary to this function. At the time of preparing this statement, the Council has failed in this respect. 

23.
In determining what the Council’s functions are in respect of the land, it is necessary to consider all of the circumstances. The main function of the Esplanade is to serve the harbour as a quayside and to provide a recreational area for members of the public to enjoy the views. It is not a place that either has been or is used predominately or exclusively for public performances. Although historically there was a bandstand on the Esplanade, this does not assist the Council’s argument. The historic bandstand is no longer in existence; was of a considerably smaller scale and in a completely different design than that which is currently proposed; was located between two shelters; and is manifestly different that the current proposals. Further, that there may have been occasional performances on the Esplanade in the past does not create a function where it can said that a permanent performance area is necessary. A permanent structure for public performances is inconsistent with current functions of the Esplanade, and inconsistent with the purposes of including it within the Conservation Area.  

24.
As far as I am aware, there is no historic record of the Esplanade being used for large scale public performances of the type proposed. Historically and to the extent that it is possible to say, the Council’s predecessors originally purchased the Esplanade for the purpose of serving the harbour, not for providing public performances. My understanding is that Watchet Urban District Council, the Council’s predecessor, was created in the early twentieth century to reconstruct Watchet Harbour as a working port. The Council bought the harbour and replaced the harbour walls. In 1920, the Council bought the Esplanade to secure the safety of Watchet Harbour and the unloading of boats. Its primary function has always been as a thoroughfare and quayside. In 2000, the Council obtained planning permission to change the harbour from a port to a marina, but the Esplanade was not included in the application site. Its use a public thoroughfare is extant and the proposed development cannot be construed as being ancillary to its function. 

25.
To the extent that the conveyancing documents provide assistance on the main issue in this case, they contraindicate the Council owning the land for purposes that include provision of a large scale and permanent public performance area. It will be seen from the Schedule of Restrictive Covenants in the Office Copy Entry in respect to my property (Exhibit JR9) that the Conveyance dated 3 October 1928 provides as follows:

“The Council for themselves and their successors in title…hereby covenant with the Vendor that they the Council and their successors in title…will not use the said premises or any part thereof or suffer the same to be used for carrying on there …any noisy…or offensive business of any sort nor by building or otherwise obstruct any light belonging to any building or ground adjoining or near the said premises nor do or suffer to be done on any part of the said premises any act or thing whatsoever which may be or grow to the damage disturbance or annoyance of the vendor or his successors in title or any of his or their lessees or tenants of any other parts of the Wyndham Estate” (emphasis added).  

26.
By definition, a public performance area is noisy and would obstruct light to my property by virtue of its proposed positioning. During the course of lengthy and protracted correspondence concerning this issue, the Council has never denied that a natural consequence of erecting the bandstand so close to the side elevation of my property will be to reduce the amount of light that it currently enjoys. 
27.
My claim has been rendered necessary by the Council’s failure to deal or deal adequately with questions put to it by me in correspondence (whether from me directly or from those acting on my behalf), and by its refusal to entertain discussions concerning an alternative approach acceptable to both parties, and by its refusal to provide a written undertaking not to proceed with the work and to obtain Counsel’s opinion of the correctness or otherwise of its’ interpretation of the GDPO. 

28.
Without prejudice to my belief that the bandstand does not enjoy the benefit of permitted development rights, I do not object to a bandstand per se providing that it is of an appropriate size and in an appropriate location on the Esplanade. I have expressed this view to the Council on a number of occasions both in emails and in person to the two officers concerned, but it has failed to respond. 

29.
There is nothing that I have seen to date to suggest that the Council’s position that the bandstand benefits from permitted development rights as expressed in its letter of 30 March 2007 was based upon the legal opinion of independent Counsel instructed to consider the matter. 

30.
I have felt compelled to make this Claim because the erection of the bandstand will have a significant adverse impact upon me and my enjoyment of my property in ways (amongst other things) described in the email of 2 August 2006 (see paragraph 7 above). 

31.
I am hampered in making this claim by the fact that I do not know very much about the basis of the Council’s decision, and its decision-making process in this regard. In my application to the Court, I consequently seek directions ancillary to my claim. In those directions I seek an order that the Council be required to disclose all material that discloses the reasons why it considers that it is justified in erecting the bandstand in accordance with the GDPO, and all material that discloses the functions and purposes for which the Council holds the Esplanade. 

I therefore invite the Court to determine the issue identified in the Claim Form and Particulars of Claim and summarised in paragraph 18 above. 

In the light of the fact that the Council intends to commence the development on 3 September 2007, I would respectfully request that this claim be expedited. 

Statement of Truth

I believe that the facts stated in this witness statement are true. 

Full name

Signed

Position or office held

Dated this     day of                   2007 

SIGNED

To the Judge and 

To the Defendant
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